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i ENTRODUCT!ON
This case aSRs whether: 1) the 'Ap'pellanrhas waived her malicious prosecution c1a1m '
~and whether i is otherwise merltless 2) the circuit court properly granted summary
Judgment on the false arrest clau‘n when Ap pellant missed the Statute oflimitations by three
years and the olarm is otherwrse WIthout merit; and 3) Whether Appellees ; are entitled to
: quahfled 1mmun1ty because they enforced a statute that was facially vahd at the time of the |
.. arrest and had been 1nterpreted as constrtutronal by the Umted States Court of Appeals for
the Fourth Circuit. Because the answer to all of these questions i is yes this Court should
atfirm the circuit court .
il .FACTS
- OnJune 14, 2001, Sherrff 8 Deputles dzscovered that Appellant, Mr. Canterbury, had
faﬂed to comply with W. Va. Code § 61-3-51 requlrmg dealers who trade gemsand p1 ecious
metals to report such transactions to the Sherlff or Police Chlef to require an affidavit of |
- ownership, and to keep a register of each trade to be open to law enforcement. Appellant
was processed, arraigned, and re}eased on bond,’ but was never incarcerated as a result of
the arrest.? |
The grand jury indicted Appellant on 24 violations of W. Va. Code § 61-3-51.% The
circuit court then certifierl a question asking if W. Va. Code § 61-3-51 applied to pawn

- brokers and transactions.* The circuit court concluded the statute did not extend to pawns

"Sum. Jud. Ord. at 3 7 2.
’Id.

3Id. 1 3. Dec. 9, 2005 at 19.
4 Sum. Jud. Ord. at 14.



and thls Court refused to docket the certlﬁed question.s The circuit court’s summary
_Judgment order found that thlS Court s dECISIOIl 1mphc1t1y afflrmed the c1rc1ut court’ S
| dEClSIOIl _although thIS is wrong both because this Court lacks Jumsdlctlon to conmder a
certlfied questlon 1n a erlmmal case” and because “[t]h1s refusal to docket the case certlfled -
cannot be con31dered elther asto the trlal court or thls Court, as a final adjudlcatlon of the

_ questlons certified.”®
After this Court’s refusal to docket the certlﬁed questmn the c1rcult eourt granted
the State s motlon to dlSHllSS all of the pawn counts in the indictment.” The State
subsequently informed Appellant it intended to re~1ndict him for purchases rather than
pawns ;_‘D He filed a petition for a writ of prohibition which this court issued in Staze ex rel.

Canterbury v. Blake* finding that W, Va. Code § 61-3-51 was in desuetudinum,

°Id.

o1d. 15

"Syl. Pt. 2 State v. Lewzs 188 W, Va. 85, 422 8.E.2d 807 (1992) (quoting Syl Pt. 2, Statev
Brown, 159 W. Va. 438, 223 S.E.2d 193 (1976)); State ex rel. Forbes 1. Canady, 197 W. Va 37,4
475 S.E.2d 37,42 (1996). Accord Bass v. Coltelli, 192 W. Va. 516, 519, 453 S.E.2d 350, 353 (1994)

Work v. Rogerson, 149 W. Va. 493, 496, 142 S.E.2d 188, 192 (1965), overruled on other
grounds by Pearson v. Dodd, 159 W. Va. 254, 221 8.E.od 171 (1975)

*Sum. Jud. Ord. at 4 7 6.
1°Id

“Id. at 4-5 1[ 9 (citing State ex rel. Canterbury v. Blake, 213 W, Va. 656, 584 S.E.2d 512
(2003) (per curiam)). -



On August 16, 2004, Appellant sued, inter alia, the Fayette CountyAppelleee 2 He
Voluntarﬂy disraissed hlS selectlve prosecution count™ and the circuit c_ourt granted all the |
remammg defendants summary j’udgmen‘t 4 |

. STANDARD OF . REV!EW
“A 01rcu1t court’s entry of summary Judgment Isreviewed de novo.”s Accordmgly,
this Court applies “the same standard for granting summary judgment as a circuit covrt
wou]d e | | |
[Summary judgment under] Rule 56 of the West Vlrgmla Rules of le Procedure
" pIays an important role i n litigation in this State.” “Indeed itis one of the few safeguards
in existence that prevent frivolous Iawsmts from being tried which have survived a motmn
to dlSH’l]SS Its principal purpose is to 1soiate and dispose of merztless 11t1gat10r1 »18
“Summary judgrment is appropriate if, from the totality of the evidence preseated, the
record could not lead a rational trier of fact to find for the nonmoving party, such as where

the nonmoving party has failed to make a sufficient showing on an essential element of the

Id. at 59 11.
“id. at12 11V.1; Dee. o, 2005 Ir. at 32-33.

“The Ceurt also dismissed J.E., Wriston because Appellant did not perfect service on him.
Sum, Jud. Ord. at 21; Dee. 9, 2005 Tr. at 32 33, 44. Appellant does 1ot object to the dlsmlssal
Pet'n App. at4n.1.

58y, Pt. 1, Subcarrier Communications, Inc. v. Nield, 218 W. Va. 292, 624 S.E.2d 729
{2005) {quoting Syl. Pt. 1, Painier v. Peavy, 192 W, Va. 189, 451 S8.E.2d 755 (1994)).

Y United Bank, Inc. v. Blosser, 218 W. Va. 378, 624 S.E.2d 815, 820 (2_005).

“Painter v. Peavy, 192 W. Va. 189,192 n.5, 451 S.E.2d 755, 758 1.5 (1994).

| Williams v, Precision Coil, Inc., 194 W. Va. 52, 58, 459 S.E.2d 329, 335 .(1995).
3



éase.that it hasthe Bﬁrden to prove.™ “If the requirements of fh_e Rule are met, éummary
| dis_positi'on_ is. .':1pp1"opriate[;]”2'O a.nd, in f_act; is man‘d_atory since summary judgmeﬁ_t.“is' riof_ |
a renﬁédy td be exercised at the circuit court’s option; it must bei granted when there is no _
genuine disputed issue of a materi'ai fact.” | | |
V. ARGUMENT
Appellant;s malicioﬁs prosecution -clairﬁ_. is 1) défault‘ed be_fo_.re thié Court; 2} barred
by Appellees’ immunity; or, .3) substaﬁﬁvely meritless. Appel_lant"s false arrest claim is 1)
SubstantiVely without merit; and, 2) barred by Appellées’ immunity. Fﬁr these reasons the _'
cireuit court should be affirmed. | ..
A The Sheriff and the County Commission a%e immune from ény §iébiiity.
W. Va. Code 8 7-14A-4 provides: |
“no sheriff shall be held joinﬂy or sever.aHy liable on his official bond or
otherwise for any act or conduct of any deputies . . . except in cases where
such deputy is acting in the presence of and under the direct, immediate and
personal supervision of such sheriff, nor shall the county commission of a
county nor the county itself be held so liable.” :
Here, Appellant proffers no evidence that the Sheriff was physically preseﬁt when thearrest

occurred or when the prosecution was initiated.** Consequently, the Sheriffand the County

Commission are absolutely immumne from any action at all.

8yl pt. 2, Id.

2°Jividen.v. Law, 194 W. Va, 7os, 713 1.11, 461 S.E.2d 451, 459 n.11 (1995).

*Powderidge Unit Owners Ass v, Highland Prop., Ltd., 196 W. Va. 692, 608, 474 8.E.2d
872,878 (1996). Accord Berardiv. Meadowbrook Mall Co., 212 W. Va, 377,382, 572 S.E.2d 900,
905 (2002) (per curiam); Payne v. Weston, 195 W. Va. 502, 506, 466 S.E.2d 161, 165 (1995).

**Exhibits B and F, Defendants William R. Laird, 1V, J.E. Sizemore, Paul Blake, and the
Fayette County Commission’s Memornadum of Law in Support of Motion for Summary
Judgment. '



Further, the County Comm1531on isa political subd1v151on under the West Vlrgmla -
Governrnental Tort Claims and Insurance Reform Act.? Under the Act, a pohtlcal'
'_subdmsmn is only hable for the negligence of its employees = Mahczous prosecntron and -
faise arrest are intentional torts. 25 Consequently, the County Commlssmn is absohltely

immune from any liabﬂ_ity in this case. -

B. Discussion of the malicious prosecution claims.
1. Appellant waived mal:crous prosecution by not raising it in his Petition
for Appeal. -' : | S

Appellant’s brief raises an 'assignrnent of error relating to malicious prosecntion 26
However, his Petition for Appeal did not raise mahcrous proseoutlon as an assignment of
.. error. An assignment of error not raised in a Petltron for Appeal may not be raised i ina
Brref.27 The malicious proseoutlon claim is not properly before this Court and shOuld not
‘be addressed by it. In any event the malicious prosecution assignment of error is also

substantrvely merl’dess

*Moats v. Preston County Comm’n, 206 W, Va. 8, 12 1.3, 521 8.E.2d 180, 184 n.3 (1999).
*W. Va. Code § 29-12A-4(c)(1) & (4).
*Cline v. Joy Mfy. Co., 172 W. Va. 769, 772 1.7, 310 S.E.2d 835, 838 n.7 (1983).

*SAppellant’s Br. at 6. Appelleesliberally construe Appellant’s briefto reach this conclusion.
See State v. LaRock, 196 W .Va, 294, 302, 470 S.E.2d 613, 621 (1996).

7Koerner v. West Vir glma Dep’t ofMllztary Affairs, 217 W. Va. 231, 237, 617 S.E.2d

778,784 (2005) (noting thatin Holmesw. Basham, 130'W. Va. 743, 754, 458.E.2d 252, 258 (1947)

it “refused to consider an argument in an Appellant s brief that was not assigned as an error in the
petition for appeal.”).



2. Appellee Blake is absoluteiy immune from a malic_ious prQSecution
claim. ' . SN '

Atthetime pertment inthis case, J udge Blake was ProsecutmgAttorney “[I]t is WeH
settled that at common law prosecutors were Immune from suit[ ] for mahc1ous
prosecut1on [ ]”’28 “Tohold. .. thata public prosecutor whose duty itisto enforce the Iaws
of the United States, is not exempt because of what he says and does in the dlscharge of the
| duties of hlS office, is so unreasonable S0 contrary to sound public policy, and to the
fundamental pr1nc1p1es of our Jurlsprudence that we cannot accept it.”* As Section 656
of the Restatement (Second) of Torts rterates “A public prosecutor acting in his offi'cial
capacrty is absolutely privileged to Initiate, institute, or contmue crlmmal proceedmgs
J udge Blake is immune from malicious prosecutlon and no actlon lies against hlm

3. Appe!%ees are entitled 'to summary judgment because Appeilanr fai#ed

' to show genuine issues of material fact on essential elements of

malicious prosecution_ : ' -

“[TThe tort of malicious prosecutmn trad1t10na11y has been disfavored.”™® “It has
been well said that ‘actions for malicious prosecutlons are regarded by the law with
jealousy. Lord Holt said, a htrndred and fifty years ago, that they “ought not to be favored,
but'rrranaged with great cau‘tion.”’31 This Court has noted that in malicious prosecution a
‘highlevel of proofis re(iuired because: ‘The public policy favors prosecution for crimes and

requires the protection of a person who in good faith and upon reasonable grounds

8Bei!ciher v. Paine, 612 A.2d 1318, 1325 (N.H. 1992) (quoting Burnsv. Reed, 500 U.S. 478,
485 (1991)).

“Yaselli v. Goff, 12 F 2d 396, 404 (2d Cir. 1926), summarily affd, 275 U. S 503 (1927)
McCammon v. Oldaker, 205 W. Va. 24, 31, 516 S.E.2d 38, 45 (1999).
- ®Brady v. Stiltner, 40 W. Va. 289, 294 21 8.E. 729, 731 (1'895).
6



1nst1tures proceedlngs upon a criminal charge. The Iegal presumption is that every -
prosecutron for crime is founded upon probable cause and is 1nst1tuted for the purpose of
' Justlce 73 When undisputed ev1dence estabhshes probabie cause, “itis the province of the
. court to deny right of recovery by direction of a verdrct for the defendant[ 173

“Tg sustaln an. actlon of trespass on the case for mahcrous prosecutlon of elther e
c.nlnl suit, achon or proceeding, ot a criminal cha:rge there must be a showmg from a
. preponderance of the evrdence of both mahce and want of probable cause in the
prosecutlon complained of Absence of a shomng of either is fatal to the plamtlffs claim
for recovery a4 Whﬂe proof of a lack of probable cause may support an mference of
malice,® “[w]ant of probable cause is not estabhshed by, and rmay not be inferred from- a
shomug of malice in the prosecutron of a... criminal charge 36 Therefore lack of
probable cause isa threshold showmg asitis only upon alack of probable cause that mahce
' | becomes an issue.  “Where want of probable cause is shown malice may be inferred
therefrom; but even if malice is shown, want of probab]e ceuse may not be inferredr
therefrom, but must be established asan independent proposmon ”57 “When such cause.

may reasonably be said fo exrst the motives promptlng the formal accusatron become

a2 Morton v. Chesapeake & Ohio Ry. Co., 184 W. Va. 64, 67, 399 S.E.2d 464, 467 .(1990) (per
curiam). ' '

338y1. Pt. 1, in part, Bailey v. Gollehon, 76 W. Va. 322,85 S.E. 556 (19135).
¥Syl. Pt. 2, Hunter v. Beckley Newspaper Corp., 129 W, Va. 30'2, 40 S.E.2d 332 (1946).

3SSyI. Pt. 3, Hunterv. Beckley.Newspaper.s Corp., 129 W. Va. 302, 40 S.E, 2d 332 (1946).

3y, Pt. 1, in part, Wright v. Lantz, 133 W. Va. 786, 58 8.E.2d 123 (1950) (quotmg Syl. Pt.
4, Hunter v. Beckley Newspapers Corp., 129 W, Va. 302, 40 S.E.2d 332 (1946)).

¥T1d., 58 S.E.2d at 127.



Immaterial, oh the ground of public policy.’.’38 “Tf there _Was-probable cause,” even “the
-eXistence of express malice ts immaterial.”39 - o | | o
Appellant asserts that * [a]n action f01 malicious prosecutron may be mamtamed if -
it can be proved that the proseeutlon was mahelous that it was without reasonable or
probable cause, and that it termmated favorably to plamtlff 40, If an “argument is made.
that there isa substant1a1 dltference in the meamng of these expressmns L we thmk there
is none. If there Was a probable cause of seizure, there was a reasonable cause, If there Was.
a reasonable cause of seizure, there was a probable cause, In many of these reported cases
- the two expressrons areused as meaning the same thing[.|"# This Court has reeogmzed the '
terms are synonymous. “The arrest is Justlflable if there exists such a state of facts as -
' constltute in law probable cause, or, as frequently expressed, reasonable probable cause,
or Justlﬁable probable cause.™?
Here “[tlhe 1ndrctment of the accused by a grand j Jury is evidence that the person
who initiated the proeeedmgs had probable cause for initiating thenﬁ a8 ¢ Because plaintiff -
was mdlcted there is a presumptlon that there was probable cause for the crlmlnal

proceedmg a4 Neither before this Court nor the circuit court did Appellant produce any

88yl. Pt. 3, Haddad v. Chesapeake & O. Ry. Co., 77 W. Va. 710 88 S.E. 1038 (1916).
#8yl. Pt. 3, Bailey v. Gollehon, 76 W. Va. 322, 85 S.E. 556 (1915).
'4°Appellent’s Br. at 5 {emphasis in original). |
#Stacey v. Emery, 97 U.S. 642, 646 (1878). o
| *Davis v. Chesapeake & O. Ry. Co., 61 W. Va. 246, 249, 56 S.E. 400, 401 (1907).
43Restatetnent (Second) of Torts § 664(2).
* Santiago v. City of Rochester, 796 N.Y.S.2d 811, 812 (App. Div. 2005).
| 8



ev1dence or argument that probable cause was lacklng At best he alleges ‘the arrest was -
pretextual "% But, even if true, it is beside the pomt since the ex1stence of probable cause
makes irreleva_nt the Appellee S mot1ves45—~even if _suchj motwes are ex‘pressly maliciois 7

C. The circuit court correctly granted summary judgment on the f_alse arre's't' |
claim. . :

1. Appel!ant was over three years Iaie in filing his complalnt under the
~ one year statute of limitations apphcable to false arrest clalms

“Statutes of limitation are vital to the welfare of socxety and are favored in the Iaw
They are found and approved in all systems of enhghtened ]urlspmdence They promote
repose by giving security and stabﬂlty to human affaus Ani 1mportant public pohcy hes at
their founda’aon They stlmulate to activity and punish neghgence 748 Thus ‘statutes of -
hm]tatlons . cannot be avmded unless the party seeking to do so brlngs himself stncﬂy
mthm some exception. It has been w1de1y held that such exceptions ‘are strlcﬂy construed '
and are not enlarged by the courts upon considerations of apparent hardshlp =N
Whlle the questlon of whether a statute bars an action is generaﬂy a question for the
_ _]111'}7, “this Court has on-more than one occasion, affirmed summary judgment in cases

Where the undlsputed facts establish that the suit was time-barred pursuant to the

“Appellant’s Br. at 6.

8yl Pt. 3, Haddad v. Ches’apeake & O. Ry. Co., 77 W. Va. 710 88 S.E. 1038 (1916). See
~ also, Whren v, United States, 517 U.S. 806, 813 (1996). :

%8yl Pt. 3, Bailey v Gollehon, 76 W. Va. 322, 85 S.E. 556 (1915)
“BWood v. Carpenter, 101 U S. 135, 139 (1879).
49Johnson v. Nedeﬁ‘ 192 W. Va. 260, 263, 452 S.E.2d 63, 66 -(1994) (citations omitted).

9



| aj;)plicable statﬁte of limitati'ons.””: And, since sUmrﬁafy judgmeﬁt “ié‘ not é remétiy ‘_ﬁo be
exercised at the circuit court’s optién- [andj must be granted when there is no genuihé_
| -d.isp'uted jssue ofa Jf_lrza’ceri.';1.1.}&1(:‘5[,]”51 “summary judgment caﬁ and should be granted onthe
bagis of _én applicable statute df lim'itations when no genuine .is;sué"of méterial fact exists as
to whetﬁer the statute of lim.itatioﬁs has beenﬁdla’ced.”52 - |
| False arresf takes a one year peridd of limitations.® “The statute of iimitatidns
o_rdinarily_begins to run when the right to bring an a'ction.fc.)r personal ihjuri.és acerues
which 1s When the ihjury is .-inﬂict.ed.’”54 An “irjjury” jn tortis *”the invasion of any lle'gaﬂy
. protected interest,””ss |
“Courts 'i)rotect_ personal freedom of movement by impbsing liability for false
imprisonment.” “False arrest is a term that describes the setting for false im;ﬁrisonmieﬁt.
whenitis commi'tte.d' by an officer or bj oné who claims the power to make an arrest.”” The

“gist of an action for false arrest is the illegal detention of a person without lawful process

*Goodwin v. Bayer Corp., W.Va, | 624 S.E.2d 562, 567 (2005) {per c‘;u'riam).
¥ Powderidge Unit OwnérsAss’n V. Highfand Prop., Ltd., 196 W. Va. 692, 698; 474 S.E.2d

872,878 (1996). Accord Berardiv. Meadowbrook Mall Co., 212 W. Va. 377,382,572 S.E.2d 900,
905 (2002) (per curiam); Payne v, Weston, 195 W. Va. 502, 506, 466 S.E.2d 161, 165 (1995).

¥ Goodwin, W. Va, at ', 624 S.E.2d at 567. _

SSWilt v. State Auto. Mut. Ins. Co., 203 W. Va. 165, 170, 506 S.E.2d 608, 613 (1998).

4Syl. Pt. 1, Jones v. Trustees of Bethany College, 177 W. Va. 168, 351 S.E.ad 183 (1986).

S5State of West Virginia exrel. Cherntall Ine. v. M adden, 216 W. Va. 443, 455-56, 607S.E.2d
772, 784-85 (2004) ( quoting Bowser v. Westinghouse Electric Corp., 206 W. Va. 133, 139, 522
S.E.2d 424, 430 (1999) (quoting Restatement (Second) of Torts § 7(1) (1964))._

%Daxn B. Dobbs, The Law of Torts 67 (2000) (footnote ornitted).

S71d.
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.o_r by an unlawful execution of such process "8 Thus the rlght protected by false arrest is
freedom of movement and the clalm accrues when that mght is v101ated that is when theact |
complained of deprives the plamtlff of freedom of movement |
In West Vlrgmla afalse arrestisa contmumg tort that accrues when the detentlon
i -ends.”® Here Appellant was arrested and made haﬂ the same day, June 14, 2001 % and that
was the date trrggermg the statute.” “The general rule is . . .‘[a] statute of hmltatrons if
Dpleaded, constitutes a complete bar to an actron for false 1 Imprrsonment begun after the
: _ﬁprescrlbed prlod [sic] even 1f the proceedmgs in Wh1ch the arrest took place are contlnued
~ within the prescribed time, 762 | |
“Appellant, though clalms that he “could not have meamngfuﬂy brought his
complamt for false arrest while his crlmmal [sic] the circuit court before his crlmmal_
prosecutmn and the threat of imprisonment was alleviated.”ss The authority is quite the
~contrary, |
Appellant tries to find support in Kletmer v. State Farm contﬁerhing accrual of the

cause of action under the Unfair Claims Practices Act and in Federal Circuit Judge

58gy1, Pt 4, Vorholt v, Vorholt, 111 W. Va. 196, 1608 E. 916 (1931)
59See Syl. Pt. 1, Ruffner v. erhams 3 W. Va. 243 (1869)
6°Sum J.D. Ord. at 3 1 2. Dec. 9, 2005 Tr. at 26.

S54 CJ.S. Limitations of Actions § 200 (2005) (footnote omitted) ("Where the
imprisonment begms and ends on the same day, limitations run from that date.”).

62 “Belflower v. Blackshere, 281 P.2d 423, 425 (OKla. 1955) (citation omitted).
S3Appellant’s Br, at 11-12. R
SAppellant’s Br. at 6-7 (citing 205 W. Va. 587, 519 S.E.2d 870 (1999)).
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‘Posner’s dissent m Wallaee v Chicago.ﬁ- Nelther of these authorltles Is pertlnent
Appellant contends that Klettner bears on this case as [t]he ratlonale for ﬂ'lIS. o
decision was that the issue of hablhty and damages remain unsettied untﬂ the underlymg
case is resolved and’ the avoidance of duphcatous htlgatlon g KYetm_er, though is
: mapposﬂe In Kletiner thls Court held that ¢ [t]he one—year statute of hmlta’uons Whlch
apphes to claims of unfalr settlement practices brought pursuant to West V1rg1ma Code §
33-11- 4(9) (1996) does not- begin to run untﬂ the appeal perlod has explred on the :
' underlymg cause of action upon wh1ch the statutory clalm is predlcated %7 The ba51s for _ |
 this rule though is that r esolutlon of the underlymg smt is necessary tothe adjudlcatlon of
the bad faith claim. “The cr1t1ca1 prerequls1te which permits a statutory bad falth cIalm to
go forward is the resolutlon of the underlymg claim. We have never retreated from our
original stance that resolution of the 'issue of damages and liability 'is a necessary
‘prerequisite to proceedmg with a statutory bad faith claim. "68 This Court then explamed
[s]mce an appeal to this Court from the underlying tort action could result in an altered_
determination on these pivotali 1ssues until the appeal has been ruled upon there isno final

resolution concernmg 11ab111ty and damages 7% The pertment point is that the resolution

Id. at 7-11 (quotmg 440 F.3d 421, 430-34 (7" Cir.) (Posner, J. d1ssent1ng from demal of
rehearmg en banc), pet n for cert. granted, 126 8. Ct. 2891 (2006) (Mem )

%1d. -
%7Syl. Pt. 7, Klettner v. State Farm, 205 W. Va. 587, 519 S.E, 2d 870 (1999)
681d at 593, 519 S.E.2d at 876,
*Id., 519 S.E.2d at 876,
12



_ of the. underlymg case is essentral tobe able to pursue au UTPA clarm because the damages .'

- inthe under ymg suit are mtegral to the bad falth sult This isnotthe case Wrth false arrest.
“Inthe case at hand the plamtlff’ s right of actron for false imprisonment accrued at
'the time of hrs unlawful arrest. Iis cause of action was complete when he was released from _
~ custody by the gmng of bond, and limitations then began running His cause of action for
false i 1mprrsonment was completely barred at the end of one year therefrom[ i “The
pendency ofthe cr1m1na}. prosecution in no wise affected or tolled the runmug of the sta.tute :
of hmltatlous "7 'This rule is bottomed on the recogmtlon that “It]he glst of an action for
false arrest is essentlally drfferent from that of an action for malicious p1 osecttion. "7
Whereas the tort of false i 1mprlsoument protects the personal mterest of freedom from
restraint of movement ’ the tort of malicious prosecution ‘protects the personal mterest of
freedom from unjustifiable litigation, 3
Thus, unlike malicious prosecution, where a plaintiff must proveatermination ofthe

litigation in his favor so as to demonstrate the litigation was un}ustlﬁed (so that the date of
the termination triggers the statute) " thereisno requlrement that proceedmgs terminate

favorably before a false arrest claim accrues. “Such a requirement that the criminal

Mobley v, Broome, 102 S.E.2d 407, 409 {(N.C. 1958), overruled on other grounds by
Fowlerv. Valencourt 43585.E.2d 530 (N.C. 1993)

Id.

72Syl. Pt. 1, Blevins v. Chesapeake & 0. Ry. Co., 114 W. Va. 335, 171 S.E. 813 (1933).

“Weintraub v. Board of Ed., 425 F. Supp.2d 38,59 (E.D.N.Y. 2006).

74Syl. Pt. 5, in part, McCammon v, Oldaker, 205W.Va. 24, 516 S.E.2d 38 (1999) (“The right
tobring an action for malicious prosecution accrues upon the termination of the action complained

of in the trial court . . . . “.
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p’rdéee'ding .has temﬁnated in'plaiﬁtiffs favor 15 not a prerequisite for iﬁstitutioﬁ of an
. _ac’ﬁié_n for.falSe arrest,'aé the form of a(':t.ié_r_l.is based'upon an illegal arrest and no matter ex
pdét factb é-én legaltize an act which was ﬂlegal_ét the time it was done.” Thus, “[f]or false_ _
arrest, the pl-air’itiff can plead all the elements on the day of the ai"re_st fe_ga_i‘dless oflater
proceediligs.”76 “Favorable termination of pfior ériminal proceedings in favor of the
plaintiff is not an element of faisé arrest.”” TIence, “[a]t common law, false arrest actions
accrue before the termination of the pr.oceeding_.’.’78 o
| .And, as noted above, post—arrest-pfoceedings have no _bééﬁng on the issue of false
arrest. “The lack of a conviction Ih'oweve'r does not vitiate the initial probable cause for
:..«11"res*t.”7'9 “[TIf an arrest is lawful, ’_che fact that the _persori arrested is iater exoneratéd or
acq'uittéd does not afford bhasis fbr aﬁ 'actionl for false arrest or false imprisonment_[.]”so'
Indeed, Appeﬂant’s argﬁment places_ false arrest defendants at the mercy of a proceeding
over which the false arrest defendant has no cbntrol, thus eviscerating the iI_ltE:estsrof the
defendant and the public protected by the statute: |

If the plaintiff had a meritorious cause of action for false imprisonment, it
would not have been affected one way or the other if no criminal charge had

732 Am. Jur.2d False Imprisom’nént § 8 (2004) (footnote omitted) (“If the confinement
leads to a subsequent prosecution, it is generally held that termination of the prosecution is not
essential to maintenance of the action.”).

%8need v. Rybicki, 146 F.3d 478, 481 (7 Cir. 1998).

""Meyerv. Honolulu, 729 P.2d 388, 392 (Hawaii Ct. App. ), rev’d on other grounds, 731 P.2d
149 (Hawaii 1986). Accord Davis v, Johnson, 101 F. 952, 954 (4™ Cir. 1900).

PWhiting v. Traylor, 85 F.3d 581, 585 n.8 (11 Cir. 1996).
"State v. Drake, 170 W. Va. 169, 172, 291 S.E.2d 484, 487 (1982).

SMcMechen ex rel. Willey v. Fid. & Cas. Co., 145 W. Va. 660, 667, 116 S.E.2d 388, 392
(1960).

14



been filed at all, nor hy whatever Ieng_th. of time it may have remained -
pending. Theoretically at least, such a criminal charge may have remained -
pending for any length of time, including practically indefinitely. This, under -
plaintiff’s contention, could adversely affect the defendant’s rights by keeping
them open to suit because of proceedings in which they were not partiesand
over which they had no control. No further exposition is necessary to
demonstrate the unisoundness of such a contention,® .
Appellant also seeks support in Judge Posner’s dissent in Wallace v Chicago,® now
 in the United States Supreme Court.*® This reliance is likewise misplaced.
~InWallace the Seventh Circuit addressed when a Fourth Amendment illegal seizure
claim acerues for purposes of bringing a claim under 42 U.S.C. 8 1983. A discerning eye
wotld immediatelyobsefve that atissue in Wallace was how to apply the Supreme Court’s.
- rule of Heck v. Humphrey.® Heck held a plaintiff could not sue under the fe'dér_al civil
rights act for unconsﬁtutional imprisonment or conviction if a judgment in the civil case
would render the ¢onviction or sentence invalid; instead, a plaintiff c_éﬁ_only bring such a.
claim after the conviction is invalidated through post-conviction criminal proceedings.®s
Heck ensures that a plaintiff not use a federal civil rights actior to short circuit the post- |
conviction process of state and federal courts and impinge on federalism which requires a
state prisoner to exhaust state remedies before moving to federal court.

“[Tlhe whole point of Heck was to keep a state prisoner from challenging his

conviction in federal court in the first instance through an unexhausted habeas claim

S Tolman v. K-Mart, 560 P.2d1127, 1129 (Utah 1977;).
824.40 F.3d 421 (7 Cir. 2006). |
®Wallace v. Chicago, 126 S. Ct. 2891 (2006) (Mem.).
*512 U.S. 477 (1994).

81d. at 486—487.
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masquerading asa § 1983 claim. Indeed, the requirement thatastate prisoner exhaust state

r’enﬁedies bé'fore .challéngi'ng_his conviction in federai court has such a basic pl.ace in
Suprel_ne __Cdurt jufiéprﬁdence that it ha.rdly needs 1“nen1ti.0111'111g.”56 Here, Appellant relies
- only onstate law and I, éck is .inapplicab.le.& Nor do federal cases dealing with issues of th.e

delicate balance between state and federal provide an appropi‘iate analogy to guide fhis
| C,ouft on this issue.®® | |

In any event, in Wallace, the diSputé was how Heck applied to section 1983 fourth

amendment claims such as unlawful search and seizure of evidence orcoerced confessions, -

Critical.here, though, isthatan illegal arrestinand of itself, neverundermities a stitbsequent

conviction; “an illegal arrest does not bar prosecution, nor may a conviction be challen ged

solely on the basis of the illegal arrest, "8 o

BéHarvey v. Horan, 285 F.3d 298, 303 (4™ Cir. 2002) {(Wilkinson, C.J., concurring in the

denial of rehearing and rehearing en banc). :

¥“Heck is a rule of federal law that, absent its adoption by the [State] courts, has no
application to these state law claims,” Nuno v, County of San Bernardino, 58 F. Supp.2d 1127, 1130
n.3 (C.D. Cal. 1999). Indeed, this point is so well settled there are few published cases even
addressing it, most authority simply being unpublished. See, e.g., Lamar v. Beymer, 2005 WL
2464178, *12 (W.D.Ky.) (“the Heck preclusion does not apply to the state law claim[.]"); Childs v.
King County, 2003 WI, 21055116, *6 (Wash. Ct. App.) (“But Heck involved interpretation of a
federal statute; it does not apply to causes of action under state law. ).

causes of action at issue here.”). Although unpublished, thig authority is persuasive, Modern
Develop. Co. v. Nav. Ins. Co.,4 Cal. Rptr.3d 528, 536 (Ct. App. 2003), and this Court may consider
it. Gf. Henry v. Benyo, 203 W. Va. 172, 177 1.3, 506 S.E.2d 615, 620 1.3 (1998) (reluctance to cite
unpublished non-West Virginia as rendering court did not consider case suitable for publication).

' 8State . Farmer, 193 W. Va. 84, 89, 454 S.E.2d 378, 383 (1994).
16



Any rmphcatlon in Appellant 8 brlef that practrcal problems in purs umg and
defendmg two eeparate actrons is 51mply not the ratio decendz of either Wallace or Heck.
_ Indeed ’rhe fact thata plamtrff may be forced to purse two separate cases 51multaneously
has never been thought to preclude the later filed action.. For example inthe tort of abuse :
of process, this Court has said, ¢ [u]nhke an action for mahclous prosecution where a legal
termmatlon of the prosecutlon complamed ofis essentlal in an action for abuse of process
it is not necessary, ordmarlly, to estabhsh that the act1on in which the process 1ssued has :
termmated unsuccessfully »90 “For this reason, a cause of actlon for abuse of process has
been generally held to accrue, and the statute of llmltatrons to commence to run, from the
termination of the acts Whlch constitute the abuse complamed of, and not from the

completlon of the action in Wthh the process issued.”* |

2. Because the Sheriffarrested Appellant wnth probabie cause, the circuit
- court properly granted summaryjudgment :

G1st of action for false arrest is illegal detention of person wrchout lawful process,
or by unlawful execuuon of such process.”?? “When an arrest is made upon lawful process,
itis error to submit to the j Jurythe questmn of false arrest.” Thus, this Court has held that

where an arrest is made pursuant to a regularly issued arrest warrant, no claim for false

° Preiserv. MarQueen, 177W Va. 273,280, 352 S.E.2d 22, 29 {1985) (quotmg J.A. Bock,
Annotation, When Statute of leztanons Begms to Run Against Acuon Jor Abuse of Process 1

A.L.R.3d 953, 953-54 (1965)).
9Id., 352 S.E.2d at 29,
*Syl. Pt. 4, in part, Vorholt v. Vorholt, 111 W. Va. 196, 160 S.E. 916 (1933).
'938y1. Pt. 2, Blevins v, Chésapeake & Ohio Ry. Co., 114 W, Va. 335, 171 S.E. 813 (1933).
17 |



arrest can survive,* Here, Appellant was arresteld under aﬁ arr_eS_t warrant’ So.the_. circuit
court p_rép‘eﬂy granted summary judg‘_meht. Morebﬁer, theabsence ofa Warrén'tin this ceise' o
would -ndt alt'ér the result. “An officer With'.auth.ority. to cons_érvé the peace may, Wi’_choﬁt '
éwarranf, arrest any pefson who he, upon reasonable grbuhds, believes has commi.tted a.
felony, though it afté_r_wafds appears that no felony was actﬁally perpetrated.”® “The right |

o arrest in public without a warrant, based on brgﬁbable caﬁsé that the person has or is.

aBout to éommit a felony, is the general if not uni_v.er?a_l rule in this cbun‘ci'y.”’97 Violaﬁbﬁ

| of W. Va. Code § 61—3~51 constifcuted a fellony.‘.?é' If _theré was “pr-oBaBle céﬁse, the ériest .
. ..was.legally justified. As a result, the fa.ls'e arrest cléim ..must faﬂ—Sincé ‘a,necessary |

element of that claim is an illegal arrest.”® Thus, “it is clear that there was probable cause

**8yL. Pt., Vorholt v. Vorholt, 111 W. Va. 196, 160 S.E. 916.

5A copy of the warrant and supporting documents are attached hereto. A separate motion
to supplement the record has been filed with this Court. Weimannv. County of Kane, 502 N.E.2d
373, 377 (I1L. Ct. App. 1986) (“To prevent an entirely unwarranted continuation of litigation in the
present case, this court [should] take judicial notice of [the] arrest warrant[.]”). '

%State v. Cook, 175 W, Va. 185, 191, 332IS.E.2d 147, 153 (1985) A Sheriff is “a conservator
of the peace.” 16 Mich. Juris. Sheriffs § 3 (2002).

*7Syl. Pt. 2, State v. McCarty, 184 W. Va, 524, 4018.E.2d 457 (1990) (per curiam) (quoting
Syl. Pt. 4, State v. Howerton, 174W. Va. 801, 329 S.E.2d 874 (1985)). , -

%BW. Va. Code § 61—3451(6) (“Any person... violating any provision of fhis section shall be
guilty of a felony .., .”)., - :

“Henshawwv. Doherty, 881A.2d 909, 919 (R.1. 2005) (quoting Acostav. Ames Department
Stores, Inc., 386 F.3d 5, 12 (1st. Cir.2004)). Although some West Virginia cases have said that
probable cause and lack of malice are not defenses to actions for false arrest, the language in these
cases is unfocused since they dealt with warrantless misdemeanor arrests for offenses not-
committed in the officers presence. State ex rel. Morris v. Mills, 157 W. Va. 674, 681, 203 S.E.2d
1362, 674 (1974). In other words, even if the officer had probable cause to believe that a
misdemeanor had been committed outside of his presence, such probable cause is irrelevant ag © [al
warrantless arrest for a misdemeanor cannot be effected unless the offense is committed in the
presence of the officer.” State v. Byers, 159 W. Va. 596, 603, 224 S.E.2d 726, 731 (1976).

- 18



- to support plaintiff's arrest, and the existence of probable cause c.onstltutes a complete
| defense to the claims for false arrest and i 1mprlsonment 7100 .
Here Appellee S1zemore prepared a Report of Investigation, detailing that he had
a Sherlff’s Department Intern purport to sell a gold wedding band to Appellant 1ot
Sizemore then waited the twenty-four hours to seeif Appellant. reported the sale as W, Va.
Code § 61-3-51(h) required.’? Szzemore determined that such required notification had riot
been made.™*s Sizemore had probable cause to believe that Ap pellant violated a then extant
feiony statute, a conclusmn buttressed by Appellant s mdlctment 04 “pn ofhcer WTth _'
authorlty to conserve the peace,  may, mthout a warrant, arrest any person who he, upon
"pl robable cause, believes hae committed or is. comm1tt1ng a felony, though it afterwards
appears that no felony was actually perpetrated 719 “When an arrest is made upon lawful

process, itis error to submit to the j Jury the question of false arrest,™0®

*“®Molina v. New York » 814 N.Y.S.2d 120, 121 (App. Div. 2006).

***Exhibit B, Response of Plaintiff to the Fayette County Defendants’M otion for Summary
Judgment and C‘ounter Motion for Summary Judgment.

°1d. at 5.
9Brd. at 6.

1 See Campanarov. Rome 999 F. Supp. 277,280 (N.D.N.Y. 1998) (“This findingis further
buttressed by the grand jury’s actions in charging the Plaintiff . . )

"9State v. Cook, 175 W. Va. 185, 191, 332 S.E.2d 147, 153 (1985) (quoting Syl. Pt. 2, State
v. Duvernoy, 156 W. Va. 578, 195 S.E.2d 631 (1973)).

1°%Syl. Pt. 2, Blevins v. Chesapeake & Ohio Ry. Co., 114 W. Va. 335, 171 S.E. 813 (1933).
19



D. Appellant has produced no evidence that the Fayette County Appellees were
' responsible for property allegedly taken from him

Appellant says that he had property taken from hlm 7 Assuming such damages are '_ '

avallable in false arrest 108 at the summary Judgment hearmg Appellant s lawyer averred

that “an offrcer from the town of Mount I-Iope [that] took some of hrs personal property -

durlng the raid and drd not return itf. o0 Appellant has not nnplleated the County- |
Appellees in his alleged property loss and summary Judgment for thern was proper
.E. Appel!ees are entltied to summaryjudgment under qualified lmmunity

| Appellant has falled to make out any substantwe clalms so the issue of quahfled.
lmmemty is moot. In any event, simply because the Court in State ex rel. Canterbury V.
Blake,™ found W Va. Code § 61 -3-51 void does niot negate qualrﬁed 1mmun1ty |

Immumtles under West Virginia law are more than a defense to a suit in that they

grant governmental bodies and publlc officials the right not to be subj ect to the burden of
trlal at all. The Very heart of the 1mmur11ty defense is that it spares the defendant from
. havmg to go forward with an Inqulry mto the merits of the case.”™™ “The policy

considerations drlvmg such a rule are stralghtfo'rward: public servants exercising their

“7TAppellant’s Br. at 12. |

198 Appellant did not bring any claims for torts that protect property. See, e.g., Greenawalt
v. Indiana Dep’t of Corr., 397 F.3d 587, 590 (7™ Cir, 2005) (noting that freedom of movement is
protected by the tort of false Imprisonment but property is protected by the torts of trespass and
of conversmn) :

*Dec. 9, 2005 Tr. at 37.

9213 W. Va. 656, 584 S.E.2d 512 {z003).

| * Hutchison v. Huntington, 198 W. Va. 139, 148, 479 S.E.2d 649, 658 (19096).

20



official dlSCI‘etIOIl in the dlseharge of thelr dutles cannot live in copstant fear of lawsults
| with the eoncomltant costs to the pubhc servant and soclety a2 |

Admli:tedly, our law with regard to pubhc official lmmumty 1s meager s Thls |
Court has recogmzed though, that ‘Ia] pohce OfflLBI‘ inthe performance ofhisdutyas such _ |
is'a minister of _}LISUCB and ent1t1ed tothe pecuhar protectlon of the law,”4 “Common sense
dictates that in the proper performance of such duties, their actions should be appraised
W1th a fair degree of benignity dnd char‘ity o |

This Court has also noted that Federal courts have developed a substantlal body of
law regardmg Immunity for public ofﬁmais This Iaw has developed by con51der1ng common.
law i 1mmumty concepts[ ]”116 “The United States Supreme Court has pomted out. that the
law of offlclal 1mmun1ty has developed from common law pr1nc1p1es because there Is an
| absence ofany apphcable Congressmnal leglslatlon onthesubject. w17 “Thus, these precepts
are compatlble with our common law ‘cradi’cions.”118 |

“['TThis Court has devised an objective test for evaluatmg ofﬁc1a1 conduct under our
Immumty statutes. [ItsJ cases suggest that whether quahfled immunity bars recovery in a

civil action turns on the objective legal reasonableness of the action assessed, in light of the

"Id., 479 S.E.2d at 658.
“State v. Chase Securities, Inc., 188 W. Va. 356, 359, 424 S.E.2d 591, 504 (1992)
114IidchMi'ec;’uan 145 W. Va. at 669, 116 S.E.2d at 393.
¥1d., 116 S.E.2d at 393.
“Chase Securmes Inc., 188 W. Va at 359, 424 S.E.2d at 504.
"Id. at 359 n.6, 424 S8.F.2d at 594 n.6.
“81d. at 359, 424 S.E.2d at 494.
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‘legal rules that were clearly estabhshed at the time it was taken 19 This is a forgiving |
standard |
ThIS Court observed, “[h‘]o system of jurisp’rudence has yet been invented that is

mfalhble Mistake and 1n3ust1ce to the individual will oceur under any Jud1c1a1 system n l:he

appheatlon of eIther civil or crlmmal Jurlsprudence IR0 Quahﬁed 1mmunlty glves_ ample

' room for mlstaken Judgments[ ]””-"1 “whether the mistake is one of fact or one of Iaw =2
“This accommodatlon forreasonable error exists because offimals shouid noterr alway,s on
the side of caution’ because they fear bemg sued.” “ITlhe love of j Justlce may not always .
be strong enough to induce individuals to commence prosecutlons When if they fall they v
- maybe subjected toexpense of hhga tion, if they be not muleted in damages s “Theretore
inthe absence of any Wﬂﬁ:d or mtentional wrongdoing, to estabhsh whether pubhc officials
are entitled to quahfled immunity, we ask whether an ob_'; ectively reasonable ofﬁmal
sffaated SImﬂarly to the defendant, could have beheved that his conduct did not violate the
plamtlff s...rights, in light of clearly estabhshed law and the information possessed by the

defendant at the time of the alleged'iy wrongful conduct?”? This test protects “all but the

| 9lri’uzfchzson 198 W. Va. at 148-49, 479 S.E. 2d at 658.
12"McMﬁechen 145 W. Va. at 669, 116 S.E.2d at 393.
*Mualley v. Briggs, 475 U.S. 335, 343 (1986).

*Butz v. Economou, 438 U.8. 478, 507 (1978).

“Hunter v. Bryant, 502 U.S. 224, 229 (1991) (per curiam) (quoting Davis v. Seherer, 468
Y
U.S. 183, 196 (1984)). : , -

***Brady v. Stiltner, 40 W. Va. 289, 295, 21 8.E. 729, 732 (1895).
5 Hutchison v. Huntington, 198 W. Va. 130, 149, 479 5.E.2d 649,658 -59 (1996).
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plainly inco'mpetent or-those who RnoWingly violate the lan} e
The questlon of qualified immumnity here 1nvolves two 1ssues 1) Whether a reasonable B
Naw enforcement officer should even be expected to know of the doctrlne of desuetude and " :
if so, 2} whether a reasonable law enforcement officer, even knomng of the doctrme of
desuetude, would know that West Virginia Code § 61- -3-51 was void under it Because the
answer to these two questions is no, the c_1rcu1t court properly granted summary Jjudgment.
The obscure civil law doctrine of desuetude,™ is “hardly a familiar pr1nc1ple to
modernlaw students " much Iess law enforcement ofﬁcers Indeed, desuetude is counter—
- instinctive in the Anglo American legal tradltlon ) [M] ost courts and commentators agree
with Justice Douglas’ dissent in Poe v. [7; Zlman that dcsuetude is contrary to every pr1nc1ple
of American or English common law.”= “Certainly we cannot expect our police offieers ‘
. beheldtoa. legal scholar’s expertise in constitutional law, Indeed before 2001,
when the arrest occurred, this Court never discussed desuetude ina crlmmal or civil rights
case, The only three cases addressmg it were Prmtz a Iegal ethics case, Pryorv. Gamer 1t

a civil case dealing with legislative appropriations, and Killen v. Logan C’ouniy :

2614, at 148, 479 S.E.2d at 658 (quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)).

*Corey R. Chivers, Desuetude, Due Process, and th_e Scarlet Letter Revisited, 1992 Utah
L. Rev. 449, 449. - :

8Mark Peter Henriques, N ote, Desuetude and Declaratory Judgment: 4 New Challenge
to Obsolete Laws, 76 Va. L. Rev. 1068, 1057 (1990).

“*Robert Misner, Minimalism, Desuetude, and Formcanon 35 Williamette L. Rev. 1, 16
(1999) (quonng Poe v, Ullman, 367 U.S. 497, 511 (1961) (Douglas, J., dissenting))

3984 1dana v. Garza, 684 F.2d 1159, 1165 (5™ Cir. 1082).
177 W. Va. 218, 351 S.E.2d 404 {1986).
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Commzsszon 132 Where thls Court sald “[t]he rule of desuetude s not the Iaw of this.

Jurlechctlon 133 But even 1f Appeﬂees should have know about desuetude they are still -

entltled to quahfled 1mmun1ty asa reasonable police ofﬁcer could not have known that W.

Va. Code § 61-3-51 was in desuetude untﬂ $0 declared by a court of competent JllI‘lSdlCtIOI]

“Proxies such as ignorance of the law or desuetude .. givelittle gmdance to pohce '-

and prosecutors regardmg when they may or may not enforce the law, " F or-example, in

West Virginia desuetude applies when, inter alia, “[t]he:statute proscribes. . . acts that are

malum prohibitum and not malum in sef. 175 “But we cannot overlook that what crimes

~ belongin whlch category hasbeen the subject of controversy for years "136 Asthis Court has ,

recogmzed makmg such a determmatlon of malum in se and malum prohzbzrum is not

an exact science.”™ ‘And the whole area has been characterized as “an extremely confused

body of law{,]7® the very antlthesm of being ° clearly estabhshed ”

The “[u]se of the malum in se/malum prohibitum dlstmctlon as an mterprehve

device has been crlticlzed by various commentat01s as imprecise, unreliable, and unsound

170 W. Va. 602, 295 S.E.2d 689 (1982).-
"31d. at 617, 295 S.E.2d at 705.

“4Sherry F. Colb, The Qualitative Dlmenszon ofFourthAmendment Reasonableness,” 98
Colum. L. Rev. 1642, 1725 n.261 (1998).

- '8yl Pt. 3, in part, Committee on Legal Ethics v. Printz, 187 W. Va. 182, 416 S.E.2d 720
(1992).

“Jordan v. De George, 341 /.S, 223, 236-37 (1951) (Jackson, J., dissenting).
877 M. v. Webster County Bd. of Ed., 207 W. Va. 496, 503, 534 S.E.2d 50, 57 (2000).

88 Hendrix v. Seattle, 456 P.2d 696, 726 {Wash. 1969) (Finely, J., dissenting), majorizy :

opinion overruled by McInmJy" v. Horton, 538 P.2d 499 (Wash. 1975).
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in prineiple.”® “Indeed, the most persistent criticism of the malum in se/malum
 prohibitum distinction has been that it is notoriously difficult to determine the category -

-into which many crimes fit.”*° N otably, cdqrts and scholars have defined malum in se

crimes to include felonies,** and w. Va. Code § 61-3-51(e) created a felony—an important
distinction since the statute at issue in Printz, West Virginia’s direct progenitor of

desuetude, was only a misdemeanor statute.

“The important point is that most crimes seer to haveboth malum in se and malum

~ prohibitum qualitites.”3  Of particular note here is that “there are both numerous

regulatory crimes that are not malum prohibitum. .. and malum prohibitum-type crimes -

S95iate v, Keihn, 542 N.E.2d 963, 967 (Ind. 1989); 1 Wayne R. LaFave, Substantive
Criminal Law § 1.6(b) (noting “Ttthe difficulty of classifying particular crimes as malumin se or
malum prohibitum [.1"). ' ' '

“°Stuart P. Green, Why It’s a Crime to Tear the Tag Off a Mattress: Overcriminalization
and the Moral Content of Regulatory Offenses, 46 Emory L. J. 1533, 1577 (1997). And, of course,
regulatory statutes themselves are not always only malum prohibitum. “In short, the line between
malum in se and malum prohibitam has been crossed many times and largely discredited. Today,
to rule out worker safety, toxic dumping, or environmental pollution as necessarily beyond the
scope of the criminal law requires one to defend an antiquarian definition of blameworthiness.”
John C. Coffee, Jr., Does “Unlawful” Mean “Criminal”? Reflections on the Disappearing
Tort/Crime Distinction in American Law, 71 Boston U. L. Rev. 193, 200 (1901).

¥See, e.g., Commonwealth v. Adams, 114 Mass. 323, 324 (1873) (“Acts mala in se include,

~ in addition to felonies, all breaches of public order, injuries to person or property, outrages upon

public decency or good morals, and breaches of official duty, when done wilfully or corruptly.™),
Accord Statev. Bowser, 261 P. 846, 850 (Kan. 1927) (following Adams); Fishwick v. State, 10 Qhio
N.P. (N.8.) 110 (C.P. 1910) (same). See also People v. Datemna, 533 N.W.2d 272, 278 n.15 (Mich.
1995) (“Professors Perkins and Boyce describe offenses malum in se as including all felonies, ail
breaches of public order, and injuries to person or property.”); Garnett v. State, 632 A.2d 797, 813
n.12 (Md. 1993) ("Malum in se crimes usually include all felonies . . . .

‘42P:Fintz, 187 W. Va. at 185, 416 S.E.2d at 720.
“81d. at 1577.
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that are not regulatory. ”f““ Indeed, an argument has been made'th_at a bérsc}n who viOldteS |

- amalum prohibitum crime in ignorance ma_y properly be piinished if the conduct reveals
the actor “is insufficiently committed to the moral values the law reflects.”™5 As one
commentator has observed, “[e]ven the first modern ‘white collar’ offenses to be criminally -

- prosecuted—price-fixing, tax 'fraud, securities fraud, and, later, foreign bribery—were -

Tegulatory’ crimes in the sense that they had not been traditionally__considere_d

blamewofthy. In short, the line between malum in se and malﬂm‘pro.hﬂ)itum h_,asbeeh -
ér_ossed many times and Iargeiy discredited. "6 In fact, 'becailée W. Va, .C_ode § 61—3—51 is '
| - based upon industry practice,# nﬁode_m nO‘Eions would fin’dl its violation blameworthy in a.
criminai sense.*® W. Va. Code § 61-3-51 repreSEDt_s alegislative effort to temper th’é ’_cranSfer, :

receipt an’_d; sale of stolen goods, offenses that are morally culpable and which are malum -

inse’®  Moreover, desuetude requires “a conspicuous policy of nonenforcement.”s"

“Id, at 1574-75. |
45U Matthew Myerson, Note, Requiring Accountability Among Those Who Sell Firearms:

Ignorance of the Law Should Not be an Excuse, 22 Card. L. Rev. 665, 699 n. 172 (2001) (quoting
DanM. Kahn, Ignorance of the Law is an excuse — But Only for the Virtuous, 96 Mich. L. Rev. 127,

146 (1997)). _
146COff68, Does “Unlawful” Mean “Criminal”?, 71 Boston U, L. Rev. 193 at 200.

“WGallaher v. Huntington 759 F.2d 1155, 1156 n.1 (4th Cir, 1985) (noting that W. Va. Code

§ 61-3-511s comparable to the Jewelers of America proposed “Act Regulating Purchases of J. ewelry, .

Precious Metals and Stones” and observing W. Va. Code § 61-3-51 is similar to the “Regulation of
Precious Metal Dealers Act,” found in 41 Suggested State Legislation 146 (1982)). '

“B0offee, Does “Unlawful” Mean “Criminal”?, 71 Boston U. L. Rev. 193 at 201 (“At some .

point, a civil standard can become so deeply rooted and internalized within an industry or
professional community that its violation becomes blameworthy, even if it was not originally so.™).

“Gallaher, 279 F.2d at 1156,

*#%“IGlenerally, a crime involving “moral turpitude,” is malum in sel.]”JM., 207 W. Vaat

(continued...)
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The terrttorlal extent mthln WhICh the statute Inust not have been enforeed isa subJ ect of
doubt 152 although ‘the general oplmon of the Romans seeis to have been that a statute
“could be abrogated per desuctudinem in the form of a contrary custom prevalent
throughout the whole territory to whtch the statute apphed 7153 This dispute is evident in |
West Vlrglnla 8 desuetude law. While Canterbury found that this prong of the desuetude
was satlsfled because of non- enforeement of W. Va. Code § 61-3-51 in Fayette County,'s* )
' roughiy a year and a half—later this Court found in State v. Donley,t55 that even 1f a
defendant could prove that a statute had not been employed in Hancock County; “1t is
' 1nsuff1c1ent in scope to satisfy the Printz requlrement of nonenforcement st Sln_ee itis an

unsettled question in this Court asto whether only county—wide nonenforcement satisfies

*9(...continued) ' ,
503,534 8.E.2d at 50 (citation omltted) See Mourikasv. Vardianos, 169 F, 2d 53,55 (4™ Cir. 1948)
(crime of receiving stolen goods is crime of moral turpitude); Murphy v, State, 474 So.2d 771, 773
1. 1 (Ala. Ct. Crim. App. 1985) (crimes of moral turpitude include buying, conceahng, and receiving
* stolen goods). See also Richard B. Stewart, Reconstitutive Justice, 46 Md. L. Rev. 86 ,901n.5(1986)
(“The difference between these intrinsic and instrumental prescriptions illustrates the difference -
between malum in se and malum prohibitum. Most prescrlptlons exhibit both aspects.”).

S Printz, 187 W. Va. at 188, 416 S.E.2d at 726.

152Jud.’icz'al}lbrogation ofthe Obsolete Statute: A Comparative Study, 64 Harv, L. Rev. 1183,
1189 1n.39 (1951). : : _

*31d. at 1184.

““Canterbury, 218 W Va. at 660, 584 S.E.2d at 516 (“there is no doubt that a conspicuous
policy of nonenforcement exists in Fayette County ")

%216 W. Va. 368, 607 S.E.od 474 (2004).
¥1d. at 373 1.3, 607 S.E.2d at 479 1.3.
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Printz, it cannotbe gainsaid tha’f poﬁntyWide non—.énforéeinen't wéuld alertlaw énfbr'cemeﬁt
officers that desue_tudé (I:.ould be implicated at the time of Appéllént’s .ar'res-t."‘57
Further, W. Vé. Code § 61-3-51 was passed in 198.'1 and a twen.ty.year'old statute does
~ not intuitively raise the specter of (?[esuétu@:le.158 In fact,in 1985 , the Sfafute was the subje_cf |
of a federal opinioﬁ from the Fourth Circuit finding it constituti'onal‘sgwthu.s, in practical
_ effeét, making the statute only 16 years old when Appelle.es .sOught to enforce it. None ofA. '

‘which is to addi*e_ss thé validity of Canterbury or desuetude (matters as of now decided),

Ward v. Johnson, 690 F.od 1098, 1112 (4" Cir. 1982) (en banc) (“If. . . we assume that

Baskerville and Bratten are contradictory in their rulings-as has been suggested-that fact, it o

would seem, would mean that the law as stated in those two cases was in doubt and was not clearly
- established in this Circuit.”). : ' S

58 See, e.g., District of Columbia v. John R. Thompson, Inc., 346 1.8, 100 (1953) (statute
criminalizing failure to serve blacks in restaurant enforceable notwithstanding seventy-five vears

- of non-enforcement); Rhode Island Ass’n of Realtors, Inc. v. Whitehouse, 199 F.5d 26, 32 (1% Cir.
1999) (statute passed only twenty years earlier); State v. Nease, 80 P, 897, 899 (Or. 1905) (statute
not enforced for 40 years). . o . :

_ Printz relied on Poe v, Ullman as support for desuetude. Commentators have noted that
Poe was about consttutional standing and not directly desuetude so that it “is of limited
precedential support for the traditional doctrine of desuetude.” Chivers, Desuetude, Due Process,
and the Scarlet Letter Revisited, 1992 Utah L. Rev, at 457-58 (footnote omitted). The Supreme
Court has rejected desuetude both pre- and post-Poe. See, e.g., John R. Thompson Co., 346 U.8,
at 113-14 (“The failure of the executive branch to enforce a law does not result in its modification

or repeal.”); Kelly v. Washington ex rel. Foss Co.,302U.8. 1, 14 (1937) (“Much is made of the fact

Gallaherv. Huniing.ton, 759 F.2d 1155 (4™ Cir. 1985),
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but all of which does estabhsh thatAppeHees acted well within the boundanes of reasonable_ '

and obJectlve law enforcement offloers at the tlrne they arrested Appellant

In sum, the doctrlne of desuetude is one of murky application and “understanding
often eludes even trained lawyers[.] Tt i is unfair and impracticable to requlre such an
understandlng of public officials generally 7180 Atthe time of the arrest, this Court had not
voided W. -Va. Code 8 61-3-51. [P}ohce ofﬁeers are expected to have some knowledge of
the law, but ¢ [t]he law does not expect police officers to be soph1st1(:ated constltutlonal or
criminal lawyers . % As clairvoyance to foresee the direction of case Iaw is not a
requ1re1nent for lawyers to render effectlve assistance of counsel,'™ neither is it “a

prerequ151_te for qualified 1mrnun1ty[] ”_16.3 for pohoe_ officers,

“A police officer is not charged Wlth predicting the future course of constltntlonal

law. 64 “Police are charged to enforce ]aws until and unless they are declared_

- unconstitutional,”% “The enactment of a law forecloses speculation by enforcement

officers concerning its constitutionality— with the possible exception of a lawso grossly and

flagrantly unconstitutional that any person of reasonable prudence would be bound to see

160

Davis v. Scherer, 468 U.S. 183, 196 1n.13 (1984). -

 Andersonv. Continental Ill. Nat, Bank, 577 F. Supp. 872, 875n.2 (N.D. IIL.1984) (quoting

Foster v. Zeeko, 540 F.2d 1310, 1314~ 15 (7th Cir.1976)).
*®2State v. Mitchell, 214 W. Va. 516, 525, 590 S.E.2d 709, 718 (2003) (per curiam).
*SHorta v. Sullivan, 4 F.5d o, 14 n.13 (1* Cir. 1993).
“4Pierson v. Ray, 386 U.S. 547, 557 (1967).
Spfichigan v. DeFillippo, 443 U.S. 31, 38 (1979).
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its ﬂaws.”“":'6 In fact, “the only sure way in which the question of whether or not a statute )
Isin desuetude may be tested is by appeal to the courts ity “[1]f statutes may be repealed
by process of desue’tude no one can say w1th certainty whether or not desuetude has

effectlvely set in unti] the matter has been Jud1c1a11y determmed ex post facto. ™8

Soc1ety would beill-served 1f its police officers took ltuponthemselvesto determme .
which laws are and whlch are not constrtutlonally entl’ded to enforcement.”® “A prudent
.offlcer should not have been requlred to antlmpate that a eourt Would later hold the
-ordinance unconstltunonal w179 Thus, “[tlhe vahdlty of an arrest made in good farth
rehanee on an ordlnance is not even affected by a subsequent Judicial determlnatlon that
the ordmance 1s unconstitutionall. |7 “[P]ohce actron basedona presumptively valid law
[ils. subject toa Vahd defense of good faith{.]"7* A case apply;ing the eommen-law toa

similar factua] situation is Percy v Hall 7

In Percy, plam’uffs had been arrested and charged with breaches of the bye—laws but

acquitted on the grounds the laws were invalid. The plamtlffs sued for wrongful arrest and

16674
73, R. Phillip, Some Reflections on Desuetude, 260 Jurid. Rev. 260, 264 (1931).
%874, at .264. |

169DeFiZIippe,- 443 U.S. at 38.

17°Id. at 37—»38.

iState v. Hefner, 180 W. Va. 441, 445, 376 S.E.2d 647, 651 (1988).

" DeFillippo, 443 U.S. at 38. |

"7[1997]1 Q.B. 924 (Ct. App.).
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-false imprisonment against the arresting constables who defended on the grounds of
common law justification, Simon-Brown, L.J., said

The central question raised here is whether these constables were acting
tortiously in arresting the plaintiffs orwh ether instead they enjoy at commeon
law a defence of lawful Justification. This question, as it seems to me, falls to
be answered as at the time of the events complained of. At that time these
byelaws were apparently valid; they were in law to be presumed valid; in the
publicinterest, moreover, they need to be enforced. It seems to me one thing
to accept, as readily I do, that a subsequent declaration as to their invalidity
operates retrospectively to entitle a person convicted of their breach to have -
that conviction set aside; quite another to hold that it transforms what,
judged at the time, was 1o be regarded as the lawful discharge of the
constables’ duty into what must later be found actionably tortious conduct, 7+

A statufe cannot “clearij” be m deéue’éude until after a court declar.es it to be s0;
perforce, it cannot be “cle.arly” es{ablished the statute is unenforceable until after a court
declares it s0. Because the Court did ot find W. Va. Code § 61-3-51 iﬁ desu_etude ﬁntﬂ aﬁer
.tlhe afrest, Appeﬂees are entitled to qualified imﬁ}unity. ‘_“A po_liceman’s lot is not so
unhappy fhat he must choose between being charged with dereliction of duty if he does not

arrest when he has probable cause, and being mulcted in damages if he does.” s

In response Appellant invokes Parkulo v. West Virginia Board of Probation and _
Farole, for the proposition that “[iJn order to make g viable claim against an official

sufficient to overcome the common law doctrine of qualified immunity, it is sufficient to

41d. at 947.

| "75Syl., in part, Bennett v, Coffman, 178 W. Va. 500, 361 §.E.2d 465 (1987), holding limited
on other grounds by State v. Chase Securities, Inc., 188 W. Va. 356, 424 S.E.2d 591 (1992).
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showthatthe official acted maliCiously, fraudu]ently and éppressiVély[.] #7 Ex.amini.ng each
.of' these terms shows why Appellant’s argument fails."”” i

First, “[tJhe term malicious is defined as ‘ [s]ubstén'tiaﬂy certaiﬁ fo cause injury’ and |
‘Mthout Just cause or exéuse.’””gn Here, the éxiste_nce of probable cause provided such |

justification and takes this case out of the realm of malice.

‘Second, there is 1o allegation that Appellees engaged in any fraudulent conduct. At
best there 1s a claim of pretext, but a pretext search orseizure is a search or seizure without
probable cause and illicitly used by the investigators to obtain evidence not otherwise

available.”” Here, Appellant never disputed that probable cause existed. .

7eAppellant’s Br.at 12 (c.i-ting 199 W. Va. 161, 483 S.E.2d 507 (1996)).

’Addressing these as separate factors is somewhat difficult. Chase created an objective
test "whether qualified immunity bars recovery in a civil action turns on the objective legal
reasonableness of the action assessed, in light of the legal rules that were clearly established at the
timeit was taken.” Hutchison, 198 W. Va. at 148-49, 479 S.E.2d at 658-50. “[A] public official who
knowingly and capriciously acts outside the authority of government to deprive a citizen of property
rightfully that of the citizen should not be able to escape liability by donning the cloak of
government action as an aid to his or her defense.” State Bd. of Chiropractic Examiners v
Stiernholm, 935 P.2d 959, 974 (Colo. 1997) (quoting County of Adams v, Hibbard, 918 P.2d 212,
221 {Colo.1996)). The fraudulent, malicious, or oppressive language in Chase simply refersto the
fact that until Chase the prevailing rule was artienlated in State ex rel. Boone Nat. Bank of Madison
v.Manns, 126 W.Va. 643, 647,29 8.E.2d 621, 623-624 (1944) that officers performing discretionary
duties were (except for fraud) absolutely immume. Thus, under Boone even conduct that was
malicious or oppressive was not remediable. Chase’s syllabus point highlights the courts departure
from the absolute rule in Boone. In essence, syllabus point 2 of Chase are two sides of the same
coin. Hutchinson, though, treated Chase’s malicious, fraudulent or oppressive language asadding
additional factor to the qualified immunity criteria, id. at 149, 479 S.E. at 659, which they are not.
Compare Darling v. Burton, 2005 WL 2337817, *2 (S.D. W. Va.) (Chase and Harlow are “co-
extensive”). o :

“*Clark v. Druckman, W.Va.__ , ,6248.E.2d 864,871 (2005) (quoting Black’s
Law Dictionary 977 (8th Ed.2004)). _

P State v. Hefner, 180 W. Va. 441, 445, 376 5.E.2d 647, 651 (1988) (quoting Syl. Pt. 4, of
Statev. Thomas, 157 W. Va. 640,203 S.E.2d 445(1974)) (“A pretextarrest. . . with foreknowledge
by the officer that the charge cannot be sustained against the suspect, is an unlawful arrest because

(continued...)
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Third, oppressive conduct is the “unlawful abuse of official authority,” % Appellan__t- o
claims he was _“.Set.up.'”l& The event at issue here was a “sting’ operation-merely a

theatrically elaborated method of deploying undercover agents in criminal

investigations,”®*  The “Taw . . . recognizes that undercover police work is a legitimate

investigative technique.” “Law enforcement officials may properly use sting operations

and informants in order to gain valid consent oy to induce criminals to bring stolen goods
into plain view. "8 Indeed, due process does not even require any individual suspicion
'bef01‘"e police may initiate an undercover investigation. “The federal appellate courts that

have considéred this issue all appear to have concluded that the Cdn_stitution does not

require either a reasonable basis or reasonable suspicion of wrongdoing by asuspect before

the government can begin an undercover investigation of that person.”® “Courts should

9(...continued) : : . o
itis notfounded on probable cause.”). See Statev. Drake, 170 W, Va. 169, 171-172, 291 S.E.2d 484,

486-87 (1982) (distinguishing Thomas because the officer effecting the stop had probable cause).

¥oCommonwealth v. Russ, 503 Aad 450, 451 (Pa. Super. Ct. 1986). Compareid. at 451-52 .

(bail bonds man committed oppression by tying bail jumper on roof of car and driving through
Philadelphia as an example to others) and Hope v. Pelzer, 536 U.S. 730 (2002) (no qualified
immunity for handcuffing inmate to hitching post once inmate no longer poses any danger).

*"Appellant’s Br. at 1. ‘

B2 nited States . Boyd, 170 F, Supp.2d 1130, 1133 (D. Kan. 2001) (citation omitted).

**$Commomwealth v. Garcia, 659 N.E.2d 741, 744 (Mass. 1996).

84 nited States v. Salazar, 44 M.J. 464, 468 (C.A.AF. 1996).

B5United States v. Harvey, 991 F.2d 981, 990 (2d Cir. 1993). State courts have reached the
same conclusion under their respective state constitutions. See, e.g., Statev. Hayes, 752 A.2d 16,
18 (Vt. 2000); Commomwealth v. Mance, 652 A.2d 299, 302 (Pa. 1995);State v. Walker, 914 P.2d
1320, 1333 (Ariz. Ct. App. 1095) (state constitutional privacy provision), superceded by statute on
other grounds as stated in State v, Ofstedahl, 93 P.ad 1122 (Ariz. Ct. App. 2004). :
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o very slowly before staklng out rules that will deter govermnent agents from the proper '

performance of thelr mvestigative duties, %

- This.Court has observed that “[tihere will obviously be those occasions when despite

a valid probable cause to arrest, a conviction cannot be obtained.”™®” “The gravamen of

pla1nt1ff scomplaint and theory of liability [though] appearsto be that police officers ought L

ito be subject to liability if it later develops thatan arrest cannot result in eriminal eharges '
Such an expansion of civil rights laws would wreak havoc with the criminal justice system

~and wrtually paralyze law enforcement 7188
V. CONCLUSION

For the foregoing reasons, this Court should affirm the cireuif court.

THE COUNTY COMMISSION OF FAYETTE
COUNTY, WILLIAM R. LAIRD, IV, J.E.
SIZEMORE, S.W. KESSLER, AND PAUL BLAKT

By Counsel

y il //

Settt E. Johnson ( . Bar # 6335)
- Michael D. Mulling (WV ar # 7754)

Steptoe & Johnson PLLC

Post Office Box 1588

Charleston, WV 25326- ~1588

Telephone 304-353-8000

Facsimile: 304-353-8180

88 United States v. Connell, 960 F.2d 191, 196 (1* Cir, 1992),
*®Drake, 170 W. Va. at 172, 291 S.E.2d at 487. _ |
*8Rice v. Jones, 1992 WL 172684, *2 (E.D. Pa.), aff’d, 993 F.2d 878 (3d Cir. 1993) (Table).
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7 N THE MAGISIRATE COURT OF __paverrs COUNTY, WEST. VIRGINTA

-
]

WARRANT ¥OR ARREST
State of West Virginia ) . -
GSD J.K. SIZEMORE

V.

Case Nogsy, | O1-F-205 -

PO BOX 425 - o =
" Address ) a . SR o - 17y

B A

To Any Law Enforcement Officer:

-WHEREAS this court has 'foul_ld probable cause to believe that Iht;:ﬁdefendant;-; CHARLE E Al

ARA M'CrucK CANTERBIRY  gig commit an offense or offenses in this County on the . 13~1&5 dayat JUNE

—————

e, 2001 ) :-praviqu;‘; to the issuance of this‘,WéiTant,-‘"lr)y unlawfully [;S';_‘aré.'smiurmy Zdnggggé\pflajfeﬁsg(sj 7

Vhpuen L

eSS peice i iguiyof ne S, T o - L e

£
ad o,

f and bring
that person before any Hiagistrate in this County; to be dealt with in Felation to the tharpé(s) according to law. This &Tedt-warsant
is to be executed in the folloufing.‘inanner.(check one): : . : )

Thcre%ore, you are -c;binmanded in the name:of the State of_WestVngmla to apﬁf_;lierid the aﬁéﬁé—nqmsii d@fendéﬁ _

B Forthwith o CF o4 - NS A
J Between the hours 6F 9 a.m. and 4 p.m., Monday through Friday- "~ ;
O Other (as specified): SN R

R
g,

Given under my hand this '~ 14TH dayof . JUNE., 2001 - _ s

M.D. fARsoms "y“@%?ﬁ???e N

" Executed by: 42 .f : Cﬁ:—d-‘—"f ‘ . M a m .,t --—;.,-;:/?‘c_

g
County, W.Va,, on Lot o S
{Date)

White - Retim
- Gméen - Defendaxt

Yellow - Fils -

Pink - Prosecutor

. W. Va. Code §50-2-3; Mag. Ct. Cim, Rule ¢

SCA-M301/8-95

CHARLES E. CANTERBURY | R s |
Detendent ARA"CHUCK" CANIFRBURY | - I

e i - '
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c L IN THE MAGISTRATE COURT OF Fa;@ﬂ:e COUNTY WEST VIRGINIA

'STATE OF WEST VIRGINIA

Case No. | . O;L-FFHZQS'
e
Social Security No. : |
—0B/23/27 E—
Date of Birth =l
, B
I the undermgned complamant 1pon my oath or aﬁirmatxon state the follong is true iad corg_g:f: to tha’&st of my.
T3 W
lqmwledge and belief. On of about B/ 3;]4[@] in Faette L S COUIitY: West
- (date) o '
_ V}rglma mwolation of W.Va, Code (cite Apecy‘ic section, subsecfzon and/or Subdzvzszon as applzcab!e) 51-3-5] {a)s g;,) o

the defendant did (Siaz‘e .s'z.‘az‘uz‘my [anguage of oﬁ’ense) .

e raD'H(:fr* of an dtem of rmsmmq r"@t_ﬁl ard.
rchase in g 'DP‘L’T'F?I’Fﬂt record book clearl’ggs}mmﬁ the ltu:d
’:Hiafdﬂlﬂ_faﬂ_tqm Bxh T_urchese Lo the Sheriff wltkun 2% s,

' < on the following facts: —n m/w/m T nw—mwﬂ a3 m—i’q sold T'::("H'mo' ‘m:—ﬁ

wicak-onld s

o - grprowinete’ v:a'ina n'F QFS m f‘n—'{ mﬂﬂ:ﬁ ﬂ-ﬂq ?-mo- 'Fnr :
qp_._._(}j_ﬂﬁﬂ ?/(‘ﬂ ar ﬂmnmmrp'lv 1 CDrm a CoGnﬂmhﬂcr 1rﬁ1v1rhq? weamg & bcdv WZL‘I’_E

Contmued on attached sheet? E{yes D no

Shopat IH '¥'H~mn T"*n??:\H'P ("nmi-v JeELf-n q‘rf@mr)j- 0 ae]]

Complalnant (who appears before maglstrate) On this complamt, sworn or afﬁlmed before me and

signed this date by- complamant IOy presence; the
- JLE. Sizerore item(s) checked below apply
i\-,: .ame. ' :
—Expite Comty Sheriff's Ofﬁm O Probable cause. found
Address -

_ Fayetieville, W 258&0

. . o - - D -SUINmons 1ssued
STHE300 o Warrant issued
Telephone : ~
Detectlve/Demtv Shariff

Warrantless arrest

' No probable.canse found . .
Office or tifle, if any

gﬁ%amﬁ ﬁ/ A&W %ééi % ., ]

Maglsh{ tesSignature”
‘, -
;’:.":\k“.‘—"‘.\i e ..,- . g /g ﬁ/
S Co Date :
i
’ White - retumn
" ) : . - Green - defendant
3, Yellow - file
Mzag. Ct. Crim. Rudes 3, 4
SCAM310-1 /7 1-08 i

Pink - cornplainant
Goldemrod - prosecutor
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CERTIFICATE OF SERVICE

- I, Scott E. Johnson, her_eby certify that on the _?f_ ~day of August, 2006, I caused to

be served the foregoing “BRIEF OF FAYETTE COUNTY APPETLEES” upon all counsel of

record, by depositing a true copy thereof in the United States maﬂ,”postage prepaid, in an

envelope addressed as folloWs:

Jacqueline A. Hallinan, Esquire
- ‘Hallinan Law Offices, PLLC
100 Capitol Street, Suite 804
Charleston, WV 25301
Counsel for Plaintiff

~Chip E. Williams, Esquire
Pullin Fowler & Flanagan, PLLC
300 N. Kanawha Street, Suite 100
Beckley, WV 25801
Counsel for Mount Hope

Barbara G. Arnold, Esquire
MacCorkle Lavender Casey & Sweeney, PLLC
300 Sumimers Street, Suite 8060 _ _
o e Charleston, WV 25301 Yy : 7
- Counsel for City of Ansted, Dennis Spangf or, WK, Willis :
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